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1. The founding dichotomy

In the process of systematization and organization of its field of analysis, each
discipline tends to divide its universe into two parts that result to be reciprocally
exclusive and cumulative comprehensive. This is an operation of classification, which
has traditionally been defined as the great dichotomy'. Still, the personal experience
of any of us seems to prove that since our childhood we tend to understand concepts
and ideas using great dichotomies of opposites, recognizing the ones contrary to the
others.”

In the field of labour law, subordination operates as the element of demarcation
between two, opposite categories of obligations that are comprehensive (i.e.
exhaustive) of any obligation having as its object the provision of work’.

In the first half of the 20™ Century, the distinction was between manual work and
intellectual work,” which lead to the introduction in many legal systems of a division
between blue-collar and white-collar workers. Later on that division lost most of its
significance,” and the important borderline became that between subordinate labour
and self-employment.

This last distinction is driven by some underlying assumptions:

a) Subordinate labour needs to be protected from a contract law point of view,
due to the unbalance between the contracting freedoms of the two parties.

b) Subordinate labour implies an inherent (and by definition) subordinate
position of the employee vis-a-vis the employer in terms of entitlement and
exercise of powers and prerogatives.

c) Subordinate labour reflects an economic inequality between the parties: at the
level of the individual, because the employee’s income derives almost entirely
from her salary; at the level of the market, because the labour market functions
as a monopsony, so that there will always be more job seekers than jobs
available.

d) Subordinate labour needs therefore to be protected from an axiological
perspective, because it is reasonable, fair, just, and in line with the values in
force in liberal democracies to do it.

The result of the combination of such assumptions was that the use of the term
“work”, and the legal regime applicable thereto, ended up covering only subordinate
work relationships, leaving outside everything else.

The wide spectrum of individual work relationships (deducted in a contractual
agreement) included different sub-types of employment, as well as self-employment
contracts. The legal qualification of such relationships has always been a matter of
mixed facts and law.° because the contractual type is superimposed by the law on the
individuals’ will as a consequence of the primacy of facts (principle of reality).

At one point in the history of all labour markets in Europe, the great dichotomy
started to waver, as the facts troubled its apparent solidity.

It is somehow inaccurate, when not misleading, to barely say that this was due only to
the emergence of new forms of employment. What is more precise, let alone from an
historical point of view, is that some of the same elements that can contribute to
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demarcate the legal prototype of subordinate labour did not reflect entirely the very
situation of workers; and likewise, some other elements typical of subordination were
characterizing self-employment relationships.

2. The emergence of grey zones

Between the 70s and the 90s some domestic legislators in Europe started introducing
third categories in between subordination and self-employment, often called grey
zones. This marked a sharp difference between those countries and the US legal
system, which is still nowadays based on a dichotomic division between workers and
independent contractors.

The apparent aim of some European legal systems to create third categories was
twofold: by the one side, they served the need to reflect in the law what contracting
parties experienced in reality; by the other side, they overcame the rigidity of the great
dichotomy, particularly helping distributing the benefit of some labour law
entitlements to a wider array of subjects.

2.1. Italy was the first system to nominate such grey zones in 1973 in the reform of
the Code of civil procedure.” The purpose of the Italian legislator was at that time
limited to the extension of the rules on judicial labour proceedings — which were
simpler, faster, free of charge, and thus more favourable to the claimant — also to
those relationships of continuous collaboration where the person was to be
coordinated with the employer’s organization (hence the acronym of co.co.co.).
During the years, particularly in the 90s, a few labour and social security provisions
were extended to such form of relationships and despite their formal belonging to the
area of self-employment they have started to be gathered under the label “para-
subordination”. Due to the lower rate of social security contributions attached to
them, employers started to massively enter these forms of contractual relationships,
often hiding a bogus self-employment status. To reduce their unrestrained, often
abusive propagation, the 2003 labour market reform introduced additional
requirements to enter a co.co.co. agreement, imposing to the parties to direct the new
contractual type towards the fulfilment, for a limited time, of a specific work project
or programme (hence the new acronym co.co.pro.). More recently, the so-called Jobs
Act reform of 2015 abolished the co.co.pro. and — reversing the technique based on
strict contractual requirements — extended the application of all labour laws to those
relationships in which the tasks of the collaborator are directed by an employer,
particularly with regards to the time and place of performance. The focus is therefore
on the concrete form of collaboration: only when the tasks are directed by an
employer, all labour law protections apply; in the negative, the collaborator remains a
self-employed person with little few specific protections.

2.2. Germany introduced the concept of employee-like person (Arbeitnehmerdhnliche
Person) in 1974, in the framework of the reform on collective labour agreements.
According to the definition provided in section 12a(1) of the Act on Collective
Agreements (Tarifvertragsgesetz), employee-like persons are persons who are
“economically dependent and in need of social protection comparable to an employee
(...), work on the basis of a contract of service or a contract for work and services for
other persons, perform the services they are obliged to perform personally and
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essentially without the collaboration of employees and (a) predominantly work for
one person, or (b) on average, more than half of the total remuneration they are
entitled to for the performance of work is paid by one person”.” The consideration of
the concrete existence of such elements — one typological, the other one quantitative —
is left to the discretionary appreciation of the judge on the basis of all circumstances
of the case. According to the German Federal Labour Court, “employee-like persons
are not employees and thus not personally dependent. In contrast to employees, they
can determine their working hours on their own. The duration of contractual
relationships is therefore of no relevance for the commitment of an employee-like
person to a client”.'’

Employee-like persons are only entitled to a minor share of the rights typically
conferred to employees.'' Homeworkers and commercial representatives are the two
most important categories of employee-like persons. Employee-like persons, while
covered by some pieces of legislation (antidiscrimination laws, H&S protection, paid
annual leaves, social security), fall outside the scope of important laws such as the
law against unfair dismissal (Kungdigungsschutzgesetz), the system of collective

bargaining, and that of workplace representation. '

2.3. A rather different approach is that of the French Code du travail. The legal tool to
extend some or all protections provided therein is the presumption of subordination
extended to a given set of professions, such as journalists (C. Trav. L. 7112-1),
models (C. Trav. L. 7123-3), or home workers (C. Trav. L. 7412-1). In addition to
that technique, French labour law includes in its scope those workers performing a
wide range of personal work services calling them “workers assimilables aux
salariés’: their contract is not considered as a contract of employment, so they are not
under a lien de subordination, but nevertheless some important provisions of the Code
apply to them. In the case of “gérant-succursalist” (C. trav. L. 7321-2), for instance,
the law requires for three conditions: economic dependency, fixation of H&S
conditions by the principal, and imposition of prices by him. In the case of
“entrepreneur salari¢” in the context of work cooperatives, the law allows an
individual to figure as a sort of employee of the cooperative society for maximum
three years.

Last, since 1994 the French legislator introduced a legal presumption of
independency, which is now regulated by article L. 8221-6(II) of the Code du travail.
The provision presumes that some persons are not to be bound with the client by a
contract of employment in the execution of the activity." It is using this provision that
the French Cour de Cassation has recently held found a /lien de subordination in the
relationship between a delivery web platform (Take Eat Easy) and one of its bikers.'

2.4. Spain has introduced its TRADE status in 2007, in the context of a general
reform enhancing various rights for autonomous workers through a dedicated and
coherent Statute of independent contractors (Estatuto del Trabajo Autonomo, Ley n.
20/2007)." Its aim was to attach some protections typical of subordinate labour also
to forms of self-employment characterized by the quasi-exclusive relationship
between an independent contractor and a client/employer.'® This relationship is
typical of those who perform their economic or professional activity for a company or
client from which they receive at least 75 percent of their income. Hence the intrinsic
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oxymoron of such relationships, defined as “(economically) dependent self-
employment”. Despite the systematic importance of TRADE, recent surveys show a
marginal impact of the introduction of this third category in the Spanish labour
market. Probably this is also due to the stringent requisites imposed by the law to be
considered a TRADE."”

2.5. The British statutory law introduced the concentric circles comprising of the
worker status and the employee status in 1996, for the original purpose of the right
not to have arbitrary deductions made from wages. The well-known Sec. 230(3) ERA
1996 stipulates that «“worker” ... means an individual who has entered into or works
under (or, where the employment has ceased, worked under) (a) a contract of
employment, or (b) any other contract, whether express or implied and (if it is
express) whether oral or in writing, whereby the individual undertakes to do or
perform personally any work or services for another party to the contract whose status
is not by virtue of the contract that of a client or customer of any profession or
business undertaking carried on by the individual; and any reference to a worker’s
contract shall be construed accordingly». In the years, workers have benefit from the
coverage of the National minimum wage legislation (sec. 54, NMWA 1998), that on
working time (reg. 2, WTR 1998), that on collective rights (sec. 296(1) TULRCA
1992), and that on disciplinary sanctions and procedures (sec. 13, ERelA 1999).

The introduction of such category has helped employment tribunals to employ a
“second best option” every time the strict common law tests on the employee status —
particularly the contested mutuality of obligation test — failed to give satisfying
results.'® Some judgments from the Supreme Court might help overcoming those tests
whenever the “relative bargaining power of the parties” renders unrealistic what has
been agreed in writing in the contract, this being “a purposive approach to the
problem”."”

The UK Government recently commissioned the Taylor Review of Working
Practices, concluding that the current demarcation between workers and employees
functions reasonably well, and that clarifications on the tests of mutuality of
obligation, personal service and control should be introduced.”

3. Three models for comparison

Not all European countries accept the idea of grey zones, intermediate between
subordination and self-employment.”' For those who did, an overall comparative
assessment helps identifying three main models, which the experience of the legal
systems previously mentioned has variably combined, also diachronically.

In a first model, being the concept of subordination a very technical one, dependent
on the strict interpretation given by labour judges of a legal definition or of a set of
factual elements, the only way to provide some forms of protection to those who
naturally fall outside the scope of labour law is to create a proper third category,
repealing the great dichotomy with a tripartite scenario. The creation of a third
category means that not only the consequences, but also the same elements of it are
strictly defined by the law: normally what is essential for such model is that
obligations are personally performed and the relationship between the parties is
exclusive.
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A second model relies on the preservation of existing categories of persons providing
work personally and designs concentric circles to which apply a progressive set of
entitlements. To be included in a bigger circle, the legal elements essential to denote
subordination are somehow relaxed in order to accommodate a wider number of
situations.

A third model enlarges the same concept of subordination expanding its potential,
leaving thus untouched the great dichotomy. In this model no gradation is needed, as
one of the two ends of the spectrum gains space towards the other one. Labour laws’
coverage is deliberately unbalanced to cover more and more relationships.

4. What is at stake?

All the different models above mentioned are centred on the basic assumption that
labour law protection imply, for the employer and/or for the taxpayers, an increase of
monetary and normative costs. The two main controversial items that have been put at
the core of any policy reform are, one the one side, the coverage of unfair dismissal
laws; on the other side, the coverage of social security entitlements (which goes
together with social security contributions). The more a legal system is incline to
expand the personal scope of application of subordination, the more its public
expenditure to grant social security benefits will grow. Moreover, according to some
economists,”* the more a legal system protects its employees against unfair dismissal,
the less employers will be persuaded to increase their workforce. Some wage
dynamics experts, instead, advocated for abandoning the current definitions of
employee and self-employed, rather giving everyone active in the labour market a
basic and universal “share” of the “Global Social Product”.*’

The complex and original scholarly proposal of tracing a “personal work nexus” as
the funding concept of labour law, on which all protections should be built,** has
shown (amongst the many layers of analysis) the inaccuracy of third categories and
the risks thereof.

Who recently endorsed a purposive approach to the problem, usefully recognised the
pitfalls of intermediate categories, as they grant only minimal (additional) protections
at the price of “legitimizing the existing order in which workers who often have all
the characteristics of employees are excluded from full protection”.*®

It remains to be seen what, if any, will be the role of the EU in re-shaping the
categories of labour law. The proposal for a revision of the information directive
(transparent and predictable working conditions) (COM(2017) 797 final), put forward
in December 2017 and fuelled by the European Pillar of Social Rights, may lead to
increase some rights including a wider spectrum of individuals performing work
personally. Many doubts however remain, particularly as the proposal still focuses on
workers as those “who for a certain period of time perform services for and under the
direction of another person in return for remuneration”, *® thus leaving the
interpretation of the concepts of “under” (i.e. subordination) and “direction” (i.e.
employer’s power on day-to-day tasks) open to the judicial scrutiny.

For sure, a more relaxed typological test, to be used by labour courts, would help
reducing the dualism of labour markets between insiders and outsiders. But the simple
lowering of the thresholds to get access to labour law entitlements is nothing without
a re-organization of those very protections now granted to employees.

Do we need then to look for a fresh, innovative great dichotomy?
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